


Practice Guidelines 
Debt Collection Defense 

 
I. WHAT THESE GUIDELINES COVER 

These guidelines cover how to asses a debt collection lawsuit (what 
information to gather from the client and why it is important), how to respond 
to a debt collection complaint and trial matters, negotiating with collection 
attorneys, possible court outcomes and substantive areas of the law that are 
relevant to debt collection defense.  These guidelines do not provide in detail 
guidance on possible counterclaims or post judgment collection activity.1  
 

II. INFORMATION TO GATHER FROM CLIENT UP FRONT 
 

Most of the information that is needed to defend a debt collection case will be 
gathered during the initial assessment of the case for acceptance of 
representation.  

 
a. Has the Client been sued? 

 
Clients often come in before there is ever a suit filed.  Maybe a creditor or 
collection agency sent a demand letter; or the client is receiving harassing 
phone calls.2  Ask client if he has received court papers.  Check Alacourt to 
see if a suit was actually filed.  If no suit is pending, the client may simply 
need advice about debts, debt collection harassment, etc.  In addition this may 
be an opportunity to evaluate for possible FDCPA violations.3  
 
LSA maintains a brochure on the portal, “What You Should Know About 
Debt Collection” that can be given to clients or can be handed out at various 
outreach events.4 
 

                                                 
1 See NCLC Manuals on TILA, FDCPA, and UDTPA for counterclaims.  See the practice guidelines on 
bank garnishments and wage garnishments for additional instruction on post judgment collection activity.   
2 See Appendix A, Doc 1 for example of collection letters. 
3 Fair Debt Collection Practice Act violations occur with high frequency.  These practice guidelines 
acknowledge the occurrence of violations, but do not address these issues in depth.  For more information 
about this, see the materials on the portal under “Fair Debt Collection Practices CLE NCLC & NACA 
March 7-8, 2014” and the NCLC Manual on Fair Debt Collection Practices Act. 
4 See Appendix A, Doc 2. 



 2 

There are different rules that apply to original creditors and debt 
buyers/collection agencies on how they communicate with debtors on 
collecting the debt.  There are few limits on when and how an original creditor 
can contact a debtor.  However, there are many restrictions on debt buyers and 
collections agencies, including: 5  
 
1. A debt collector can only call a consumer between 8:00 AM and 9:00 PM 
2. If the debt collector knows the consumer6 has an attorney, then the 

collector cannot consumer the debtor directly. 
3. If the debt collector knows the consumer’s employer prohibits the 

employee from receiving such communications, then the debt collector 
cannot call the consumer’s place of employment.   

4. A debt collector may not communicate, in connection with the collection 
of any debt, with any person other than the consumer, his attorney, a 
consumer reporting agency, the creditor, the creditor’s attorney and the 
debt collector’s attorney. 

5. If a consumer notifies a debt collector in writing that the consumer refuses 
to pay a debt or that the consumer wishes the debt collector to cease 
further communication with the consumer, the debt collector shall not 
communicate further with the consumer with respect to such debt, except-- 
(1) to advise the consumer that the debt collector's further efforts are being 
terminated; (2) to notify the consumer that the debt collector or creditor 
may invoke specified remedies which are ordinarily invoked by such debt 
collector or creditor; or (3) where applicable, to notify the consumer that 
the debt collector or creditor intends to invoke a specified remedy. If such 
notice from the consumer is made by mail, notification shall be complete 
upon receipt. 

 
b. Who is suing the client? Original Creditor or Debt Buyer 
 
If the client has in fact been sued, then it is important to analyze who the 
Plaintiff is.  Is it an original creditor? Or is it a debt buyer?  If the Plaintiff is 
an original creditor, the likelihood of the Plaintiff prevailing at trial is greater, 

                                                 
5 See 15 USCS Sec 1692(c).  A debtor may give prior express permission for waiving these requirements. 
6 “Consumer” includes the consumer's spouse, parent (if the consumer is a minor), guardian, executor, or 
administrator. 
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simply because they are more likely to have within their possession the 
documents necessary to prove the debt (evidentiary issues discussed infra).  
When the Plaintiff is a debt buyer, there is often a gap in evidence linking the 
original debt to the client and to the debt buyer, thus it can be more difficult 
for a debt buyer to obtain a judgment.    
 
It is also important to analyze where the Plaintiff is located.  If the Plaintiff is 
a local business (ex. Family Loan) located in the county where the suit is 
brought, then the likelihood of the Plaintiff prevailing at trial is greater than if 
the Plaintiff is a major credit card business (ex. CitiFinancial).  This is 
because the local business will be more likely to be able to bring a witness to 
trial than a major credit card business that will have to fly someone in to 
testify.7    
 
c. Does the client owe the money?8 

 
If client’s response is “no”, then ask, why.  If the answer is “yes”, then this 
may open a conversation about whether the client wants to (and can 
reasonably afford to) try to satisfy the debt and what concerns the client has 
about not paying the debt.  Frequently clients have a misconception about 
what can happen if they do not pay a debt they owe (“They will put in me 
jail.”; “It’s bad for my credit”, etc.).   
 
Also this is a chance to evaluate litigation strategy (whether the client should 
appear at trial).  In addition, note, that if the Plaintiff is a debt buyer, the client 
may say, “Well, yes, I did have that Wal-Mart credit card”.  Explain to the 
client that while that may be true, if the debt has been assigned, whether the 
client owes money to the debt buyer/whether the debt buyer can prove it owns 
the debt and is entitled to a judgment are different issues than whether the 
client incurred the original debt.  
 

                                                 
7 In Small Claims, a major credit card business may not have to fly someone in to testify, if the Court 

allows the Rules of Evidence to be relaxed.  See Sec. IV(c)(i) on evidentiary issues.  
8 Be careful with this question.  If you ask and the client says, “yes”, you will need to be cautious in your 

communications with the opposing counsel and the trial court.  
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If the client’s explanation is identify theft, ask if they ever filed a police 
report, completed a fraud affidavit or notified the credit reporting agencies.  
Note, having completed a police report/fraud affidavit is not conclusive 
evidence in the client’s favor, just as having not done these things is not 
conclusive evidence in the creditor’s favor. However, it is important 
information to know and documentation to obtain, if available. 

 
If the client admits owing the debt, ask when he obtained the debt, when did 
he last made a payment, etc. There may be a statute of limitations issue.  See 
Sec. IV(b) below for specific statutes of limitations. 
 
d. Does the client owe some, but not all?  

 
Ask the client, what is the basis for the belief that he does not owe it all.  If he 
disagrees with the accrued interest (and the interest rate is the contract rate), 
then there may not be anything that can be done about that.  But if the client 
has an explanation as to why, he owes some, but not all; it may be enough for 
a defense.  Ask the client if he has any documents supporting his position. 

 
e. Before you received the court papers, when is the last time you received 

any correspondence regarding this debt?  When did you last make a 
payment?  When is the last time you made a credit charge? 

 
Clients often get sued on old debts; debts that are beyond the applicable 
Statute of Limitation (see Sec. IV(b)).  The last communication (including 
payments) may help ascertain if there is a Statute of Limitations defense.  Ask 
for all communications to/from the creditor and any collections agency or 
attorney acting on behalf of creditor.  
 
Also, if the last correspondence is from a different debt buyer/debt collector 
than the one suing the client, then there may be a gap in chain of title.  This 
may make it difficult for the Plaintiff to prove his case.   
 
In addition, knowing about the last payment (and the payment history in 
general) will assist in determine whether the amount sought by the Plaintiff is 
reasonable as compared to what the client says he owes.  
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If the client is unsure of this information, he can obtain a credit report which 
may provide some additional guidance on how old the debt is.  Credit reports 
are available for free at www.annualcreditreport.com.9  
 
f. Has the client been served? If so, when and where? 
 
Address of Defendant. Check Alacourt to see if the Court has a good address 
for the debtor.  Does the client live at that address?  If the court records 
indicate the client was served somewhere he does not live, then there may be a 
good reason to set aside the service. 10   
 
Consider filing a Motion to Quash Service.  See App. A, Doc. 4.  Think about 
whether the service is bad on the face of the return of service and what the 
ultimate outcome of contesting service would be.  (Ex. Process Server reports 
that he left it with a neighbor v. Process Server reports he served Defendant 
on a day that Defendant says she was out of town).  If service is contested and 
a hearing is held to determine whether the client was served, then if the return 
of service is bad on its face, then the client will not have to be there to testify.  
However, if the service can only be proved to be incorrect by your client’s 
testimony, then it may just delay the inevitable (your client gets served at the 
Motion to Quash hearing).  (See Sec. II.(h) below for more on service issues).   
 
If the service was good, then this information will determine when the client’s 
answer is due. Small Claims and District Court: 14 days from date served; 
Circuit Court: 30 days from date served.  
 
Venue.  Check to see if there a venue issue.  A lawsuit can be filed where the 
cause of action accrued (where a contract was entered) or where the defendant 
resides.  If this case is not filed where the client resides, a request by Motion 

                                                 
9 A credit report that shows an account has been “charged off’ means that it has been at least six months 
since the last payment.  The credit report will also show what parties obtained a copy within the last year.  
(If a debt was old and the entity suing the client obtained a copy of the report within the last year, then the 
client may have a possible FDCPA violation, for the entity knowing/should have known this was 
uncollectible debt.  
10 See Appendix A, Doc. 3: an example of a bad Return of Service: the Process Server indicated that he 
could not serve the Defendant while at the same time asserted he did serve her… 
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to Change Venue can be made.11 
 
Jurisdictional Limits of the Court. Also, the amount the Plaintiff asks for in its 
complaint is relevant for many reasons.  First, it will determine whether the 
suit was filed in the proper court:  
 
Small Claims Court: up to $3,000.00 
District Court: between $3,000.00 and $10,000.00 
Circuit Court: $3,000.00 or more 
 
Is the amount owed, a relatively small amount owed to a local original 
creditor? If so, the creditor will likely be able to get a judgment.  If it is (a 
relatively small amount to a local creditor), does the client want to try to make 
payments? Or, is the client judgment proof? (see Sec, II (i))  If so, does the 
client understand that there is little if anything the creditor can do to him? 
 
If the case is filed in Small Claims or District Court, carefully look at the 
amount sued for, plus costs, attorneys fees, etc., if the total is over the court’s 
jurisdictional limit, then the case is outside the court’s jurisdiction and the 
case may be dismissed for lack of subject matter jurisdiction.  
 
g. Has the client filed an Answer (if so, when?) And also, have you sent any 

correspondence to the Plaintiff ? (if so, please provide a copy). 
 

It is important to know if the client has admitted any liability to the Plaintiff or 
the plaintiff’s predecessor in interest.  Furthermore, if the client is asserting 
identity theft (discussed supra), disputing a portion of the debt, etc., it is 
important to know if he has ever informed the plaintiff of this.    Check 
Alacourt to see if a trial date has been scheduled.  
 
If the client already filed an answer, it may be too late to file a 12(b) Motion 
to Dismiss.12  Check to see if an Amended Answer needs to be filed to assert 

                                                 
11 If you are not going to represent the client and there is a venue issue, there is a box to check on the Small 
Claims Answer form to ask for the case to be moved to the proper venue.   
12 Per Ala. R. Civ. Pro. 12(h) the following defense are waived if not included in the initial responsive 
pleading: lack of personal jurisdiction, improper venue, insufficiency of process, insufficiency of service of 
process. 
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any affirmative defenses (discussed infra).  
 
If no answer has been filed, refer back to the service date to calculate when an 
answer is due.   

 
h. Has a judgment already been entered against the client? 

 
This is something that can be determined by a review of Alacourt.  If the court 
already entered a judgment against the client, ask the client when he first 
became aware of the suit and how he became aware of it.  Show him a 
summons and ask if he recalls receiving such a document.  Ask where he 
resided when the alleged service occurred.  Ask what his work hours were 
when he was supposedly served.  Ask whether he could have been out of town 
at the time of the supposed service.  Ask whether there were other adults 
living in the house at the time of the supposed service.  Review the return of 
service for errors.  See Appendix A, Doc. 3 for an example of a bad return.  

 
If the client was never served with the original complaint and was not given 
an opportunity to dispute the complaint, then there may be grounds to vacate 
the entire judgment for lack of personal jurisdiction over the client.  Pursuant 
to Ala. R. Civ. Pro. 4, if the complaint was not left with an individual (not a 
minor or incompetent) residing where the client resides, then the initial service 
was bad and the court never acquired jurisdiction over your client to enter 
judgment over that individual.13   
 
If it appears that your client was never served with the original complaint, you 
have grounds for a Rule 60(b) Motion to Vacate as a Void Judgment.14  The 
Standard for such motion, being:  

                                                 
13 Ala. R. Civ. Pro. 4(c)(1) Individual.  Upon an individual, other than a minor or an incompetent person, by 
serving the individual or by leaving a copy of the summons and the complaint at the individual’s dwelling 
house or usual place of abode with some person of suitable age and discretion then residing therein or by 
delivering a copy of the summons and the complaint o an agent authorized by appointment or by law to 
receive service of process.  
14 Ala. R. Civ. Pro. 60(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. 
On motion and upon such terms as are just, the court may relieve a party or a party's legal representative 
from a final judgment, order, or proceeding for the following reasons: …. (4) the judgment is void; … or 
(6) any other reason justifying relief from the operation of the judgment. The motion shall be made within a 
reasonable time, and for reasons (1), (2), and (3) not more than four (4) months after the judgment, order, 
or proceeding was entered or taken… See Appendix A, Doc. 5, a sample Motion to Void Judgment. 
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“ ‘The standard of review on appeal from the denial of relief under 
Rule 60(b)(4) is not whether there has been an abuse of discretion. 
When the grant or denial of relief turns on the validity of the 
judgment, as under Rule 60(b)(4), discretion has no place. If the 
judgment is valid, it must stand; if it is void, it must be set aside. A 
judgment is void only if the court rendering it lacked 
jurisdiction of the subject matter or of the parties, or if it acted 
in a manner inconsistent with due process. Satterfield v. Winston 
Industries, Inc., 553 So.2d 61 (Ala.1989).’ ” Emphasis added. 

 
 Weaver v. Weaver, 4 So. 3d 1171 (Ala. Civ. App. 2008). 
 
If the client was in fact properly served and the judgment is valid, then it 
would be appropriate to provide the client with advice on collections 
judgments, post-judgment activities, and service issues for future reference.   
 
i. Determine if the client is “judgment proof”/“collection proof”. 

 
What is the debtor’s source of income?15 If employed, what are the wages?16 
Do they have a bank account? If so, how much is in it?  Does the debtor own a 
home? Is there a mortgage on it? Does the debtor own any vehicles or any 
other personal property items of significant value?   
 
All of these questions are used to assess what financial harm the client will 
suffer from a judgment.  If the debtor does not have anything that can be taken 
from them then the judgment may not be more than a piece of paper.   
 
j. Does the client have other debts? 

 
Discuss the client’s overall financial situation.  It may be that the client has 
significant debts and a bankruptcy would be beneficial.  See “Bankruptcy 

                                                 
15 Social Security Benefits, VA Benefits, Unemployment and Workers’ Comp along with various other 
benefits are all exempt from garnishment.  See Appendix A, Doc. 6 for a complete list of exemptions.  
16 Wages are exempt if under 30x the minimum wage and/or if below $1,000.00 per pay period. See 
Practice Guidelines on Wage Garnishments and Bank Garnishments for more information.  
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Basics” available on the portal for further bankruptcy assessment. 
 
k. Does the client want to pay this debt? 

 
Occasionally, clients want to pay it and be done with it.  If the client does not 
have other debts; then it really may be in his best interest to get this cleared up 
and done.  It may be possible to negotiate a monthly payment plan or a lesser 
amount lump sum to get it cleared up (tax season is a good time for this).   

 
III. IF YOU DECIDE TO REPRESENT THE CLIENT 
 

After gathering all the information above, decide whether:  
 

a. Advice only is appropriate 
b. The case should be dismissed for procedural/subject matter reasons 
c. The client has an affirmative defense 
d. The likelihood of whether Plaintiff will be able to prove his case 
e. Whether the case should be defended for some other reason 

i. Client wants to settle/pay debt, but needs time 
ii. Client is going to file bankruptcy and wants to postpone judgment 

f. Does the client have a possible counter-claim 
 
IV. ANSWERING THE COMPLAINT & LITIGATING THE CASE 
 

a. Initial Response to Complaint – 12(b) Motion or Answer? 
 

If the client has a 12(b)17 defense to the complaint, then there is the option 
of filing a Motion to Dismiss prior to filing an Answer or filing an Answer 
asserting the defense.  LSA has prepared a sample motion to dismiss and 
answer for use in debt collection cases.  See Appendix A, Doc. 7 and 8.  
Note, the Answer is a simplified answer, if there is a complex defense, 
more detail may be needed.  

 
                                                 
17 Ala. R. Civ. Pro. 12(b) Defenses: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction 
over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) 
failure to state a claim upon which relief can be granted, (7) failure to join a party under Rule 19.  
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b. What is the Plaintiff’s cause of action? 
 
What the Plaintiff has to prove in order to obtain a judgment will depend on 
the cause of action claimed.  The most common causes of action are:  
 
Contract.  The essential elements for a contract are competent parties, subject 
matter, legal consideration, mutuality of agreement and mutuality of 
obligation. Check to see if it is described as an “express contract” or an 
“implied contract”.  The existence of an express contract generally excludes 
an implied agreement as to the same subject matter.  Vardaman v. Florence 
City Board of Education, 544 So. 2d 962 (Ala. 1989).   SoL: Simple Contract, 
6 years (6-2-34(9)); Contract or Writing under Seal, 10 years (6-2-33); 
Contract or Writing not under Seal, 6 years (6-2-34(4)). 
 
Account Stated. A suit on an account stated is an action on an account 
balanced and rendered, with an asset, express or implied, to the balance, so 
that the demand is essentially the same as a promissory note given for the 
balance.  Mobile Rug and Shade Co. Inc. v. Daniel, 424 So. 2d 1332 (Ala. 
Civ. App. 1983.  The Plaintiff should provide an affidavit verifying the debt 
when the suit is filed.  Ask the client if he has ever disputed the debt.  If the 
Defendant disputed the alleged debt within a reasonable period of time, then 
the Plaintiff should not be able to meet the requirements.  Even if the client 
did not dispute the debt, the Plaintiff may having difficulty proving this cause 
of action.18  An “account stated” is not a viable cause of action if there is an 
express contract setting out terms between the parties.  17A Am Jur.2d 
Contracts Sec. 17.  If a debt buyer sues on an account stated, it must provide 
admissible evidence that a statement/bill for the account was mailed, properly 
addressed with sufficient postage or otherwise rendered; failure to do so may 
result in 3 year statute of limitations for open account being applied.  Ayers v. 
Calvary 876 So. 2d 474 (Ala. Civ. App. 2003). SoL: 6 years (6-2-34).19 
 
 

                                                 
18 If the Plaintiff is a debt buyer, use FDCPA 15 U.S.C. 1692g(c): failure to dispute a debt cannot be 
construed by any court as an admission of liability. 
19 For more on “account stated” see Martin v.  Stollenborg 273 Ala 456 (Ala., 1962); Reed v. Robinson, 213 
Ala. 14 (Ala., 1925).  
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Open Account. An open account must have a contract, express or implied; it is 
an action in assumpsit.  Ryder Truck Lines, Inc. Santiam Midwest Lumber Co., 
431 So. 2d 966 (Ala. Civ. App. 1982).  There must be materials purchased or 
services provided with a balance due and unpaid.  The Plaintiff must provide 
proof of an account which begins either from the last zero balance of from the 
beginning of the account to the trial date.  The Plaintiff should provide an 
affidavit when the suit is filed to verify the account. “A suit to recover 
amounts due under a written operating agreement is a suit in contract, not a 
suit on an open account” Caddo Oil Co., Inc. v. O’Brien 908 F.2d 13 (5th Cir. 
1990).   A creditor suing on open account must prove contact existed in order 
to obtain recovery of finance charges and other fees in the contract.  A 
statement of the amount owed should be argued to be insufficient.  The 
creditor should provide an itemization.  SoL: 3 years from the sate of the last 
item of the account (6-2-37(1)).20 
 
Unjust Enrichment: To prevail on a claim of unjust enrichment under 
Alabama law, a plaintiff must show that: (1) the defendant knowingly 
accepted and retained a benefit; (2) provided by another; (3) who has a 
reasonable expectation of compensation.  Matador Holdings, Inc. v. HoPo 
Realty Invs., L.L.C., 77 So. 3d 139 (Ala., 2011).   
 
Money Had and Received. An action for money had and received is one in 
assumpsit based upon a promise to repay implied by law.  An action for 
money had and received is founded upon the equitable principle that no one 
ought justly to enrich himself at the expense of another, and is maintainable in 
all cases where one has received money under such circumstances that in 
equity and good conscience he ought not to retain it because in justness and 
fairness it belongs to another. It is less restricted and fettered by technical 
rules and formalities than any other form of action. It aims at the abstract 
justice of the case, and looks solely to the inquiry, whether the defendant 
holds money, which … belongs to the plaintiff. Jewett v. Boihem, 23 So. 3d 
658 (Ala., 2009).  SoL: 6 years (treat like an account stated) Mutual Bldg. & 
Loan Ass'n v. Watson, 226 Ala. 526 (Ala., 1933) 
 

                                                 
20 For more on “open account” see Loventhal & Sons v. Morris 103 Ala. 332 (Ala., 1893). 
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c. Defenses 
i. Ala. R. Civ. Pro. 12(b) defenses 

ii. General denial 
iii. Waiver/estoppel – or Oral Modification 
iv. Res Judicata 
v. Unconscionability 

vi. Void ab initio 
vii. Plaintiff is not registered to do business in the state 

viii. Defenses provided by substantive law.  Sec. V 
 

d. Evidentiary Issues 
 

Evidentiary issues (what evidence is required) in each case may develop 
around three central factors: (1) the Court in which the case is pending; (2) 
the type of Plaintiff; and (3) the cause of action.21  
 
Unless the client has a defense that he did not incur the debt or he is 
making an affirmative defense that the plaintiff did not complete a 
prerequisite to file suit, do not have the client come to trial (exception: 
client is subpoenaed).  The Plaintiff’s counsel will try to use the client’s 
testimony to try to prove that he owes the debt.  
 
The rules are least restrictive is Small Claims Court and more restrictive in 
District and Circuit Court.  If a case gets into summary judgment motions, 
there will be more technical issues as well.   
 
Small Claims. The Rules of Evidence are relaxed in Small Claims.22  This 
means the Court may accept a written statement of a witness without the 
witness being present.  It does not mean that the Court may accept 
documents without the testimony of a witness (i.e., solely on the 
representations of the attorney).  That does mean that the case is lost.  
Review the Plaintiff’s documents closely to see if there is an affidavit of 

                                                 
21 This section will address the differences in Small Claims, District and Circuit Court.  For the issues with 
type of plaintiff, see Sec. II(b); for the issues with cause of action see Sec. IV(b) and V. 
22 Ala. Small Claims Rule J: …The court in its discretion may participate freely in the examination of 
parties and witnesses may relax the rules of evidence and may received sworn written or recorded 
statements of witnesses or parties not present at the trial.  
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witness authenticating the documents.  Even if there is an affidavit, look 
closely at the affidavit to ensure it properly authenticates each document 
and look closely at the documents to ensure all are attached and that each 
actually states what the Plaintiff purports it states.  In a debt buyer case, 
the Plaintiff will frequently have a stack of documents that looks 
intimidating, but in reality the affidavit does not authenticate, there is an 
assignment missing or some other flaw that should prevent a judgment for 
the Plaintiff.  
 
District Court and Circuit Court.  At trial, the plaintiff may try to get 
documents into evidence without a witness.  Pursuant to Ala. R. Civ. Pro. 
902(11) and (12)23, documents of regularly conducted activity can be 
admitted by a affidavit.  This rule does not allow for carte blanche 
admissibility, but if done correctly, will allow the proponent to overcome 
authentication, hearsay and best evidence rule objections.  Other 
evidentiary objections may still apply.   
 
Always remember to look at the actual content of the documents attached - 
is there a gap in chain of title?  Is there an assignment that does not 
specifically reference the client's debt?  Is the amount sought in the 
complaint different that the last statement amount? (See Sec. V(a)(iv)) Did 
the original creditor assign certain rights to Debt Buyer A that were not 
specifically assigned from Debt Buyer A to Debt Buyer B?24   These are 
issues that can be brought up.  Also, debt buyers and collections attorneys 
are notorious for getting their facts wrong in their affidavits.  Review 
carefully to make sure that the documents are the ones referenced in the 
affidavit.  Also, if the affiant's affidavit is more of testimony than mere 
document verification, object to the affidavit and ask for it to be stricken.  
Google the affiant's name to see if he/she as a robo-signer.   
 
Rule 902 requires the proponent to make the record and the affidavit 

                                                 
23 Ala. R. Civ. Pro. 902(11) and (12) are relatively new additions to the state rules and are modeled after R. 
902 (11) and (12) of the Federal Rules of Civil Procedure, which have existed for quite some time.  If there 
are no case notes under the state rule that are relevant to an issue you are having under this rule, look to the 
federal case notes for additional guidance.  
24 If Original Creditor assigned “receivables” to Debt Buyer A and the Debt Buyer A assigned “rights under 
the original contact” to Debt Buyer B, then Debt Buyer B has nothing.   
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available for inspection "sufficiently in advance of their offer into 
evidence to provide an adverse party with a fair opportunity to challenge 
them".  There is no definition for "sufficiently in advance", but if at trial is 
the first time these are made available, an objection would be appropriate.    
 
If there is no valid affidavit and the Plaintiff does not have a witness 
to authenticate the documents, then the documents should not be 
admissible.  If the Plaintiff’s counsel attempts to simply hand the 
documents over to the Court, object for failure to authenticate.  See 
Appendix A, Doc. 9 for a “Cheat Sheet” of Common Trial Objections 
 
Discovery.  Discovery is always permissible in circuit court.  In district 
court, absent an agreement, the party seeking discovery must get advance 
permission from the court.  Ala. R. Civ. Pro. 26(dc).25  
 
Depending on the defenses presented, it may/not be in the client’s interest 
to issue discovery requests to the Plaintiff. Sometimes discovery is not in 
the client’s best interest, as this ends up helping the Plaintiff prove his 
case.  However, if the client has a defense, such as identity theft, then 
discovery may be appropriate.  See Appendix A, Doc. 10 as a list of 
possible discovery requests.  
 
When the client is served with discovery requests by the adverse party, 
this is a good time to do some further evaluation of the 
strengths/weaknesses of the client’s case.  If the client’s case is weak, 
consider negotiating a settlement.   
 
Debt collectors frequently send requests for admissions as a way to 
provide their case through the client.  Remember, any request for 
admission that is not responded to is deemed admitted.  Lack of 
knowledge is a legitimate basis for an inability to admit or deny a request, 
if the party answering the requests has performed a reasonable inquiry and 
the information known or readily obtainable is insufficient to enable the 
party to admit or debt.  A “reasonable inquiry” would not require the 

                                                 
25 Some district courts have standing orders allowing for discovery.   
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defendant obtain documents from the original creditor; that would be up to 
the debt buyer/plaintiff.  Grounds for objecting to a request for admission 
include: the statement calls for a purely legal opinion; irrelevant, overly 
burdensome; vague/ambiguous.  
 
Summary Judgment - The Plaintiff may file for summary judgment. 
Review the supporting affidavit and documents carefully.  It is rare that a 
debt buyer gets this right.  Make sure the documents actually state what 
the affiant swears and also that the affiant is a proper person to provide 
such testimony. If there are errors in the affidavit, in addition to filing a 
Response to the Motion for Summary Judgment, a Motion to Strike the 
affidavit needs to be filed.  A response to a summary judgment motion 
that addresses issues with an affidavit will not be sufficient; the 
proper filing is a Motion to Strike.  See Appendix A, Doc. 11 for a 
Motion to Strike and Appendix A, Doc. 12 for a sample response to 
motion for summary judgment.  

 
The grounds for contesting a summary judgment motion will depend on 
the cause of action claimed by the Plaintiff and the facts asserted.  If more 
than one cause of action is complained of, then a response should address 
each one.  Any issue presented in a motion for summary judgment that is 
not addressed in a response is deemed undisputed.  In addition, there may 
be additional statutes that apply to the client’s situation that would provide 
a counter to a motion for summary judgment.  See Sec. IV(b), supra and 
Sec. V., infra for more on causes of action and specific types of collections 
cases.   

 
Any response to a motion for summary judgment should include an 
affidavit from the client (and any other third party with knowledge) that 
puts facts into dispute.  Be very careful with the wording of the 
affidavit.  Do not have the client to swear to something that is not true.  
This is especially true with debt buyer cases.  The client can swear that the 
client did not enter an agreement with Debt Buyer and that client does not 
know Debt Buyer, but cannot swear that he did not incur the underlying 
debt.  
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If a Plaintiff fails in a Motion for Summary Judgment, consider trying to 
get adverse party to dismiss the case.  Debt collectors frequently stop 
pursuing a case after losing a summary judgment motion.  

 
  

V. NEGOTIATIONS AND JUDGMENTS 
 
a. Negotiation tactics 
Negotiations may occur at any time – from pre-suit (if the client wants to 
settle on an amount) to trial to post judgment.   
 
If the negotiation revolves around a settlement amount/payment plan, talk 
with the client about whether it is something he can reasonably afford.  There 
is no reason to commit a client to a payment plan that he cannot afford.   
 
Collection attorneys sometimes ask for a consent order to include language 
like “if Defendant fails to pay the agreed upon amount, the judgment will 
revert from X [agreed amount] to Y [complaint amount].  This is not in the 
client’s interest.  Try to keep such provisions out.  But if the collection 
attorney will not agree to settle without it, at least try to get an amount the 
client can afford.  Often times, the original debt is not unreasonable, it is the 
interest rate that causes issues for the client.  If a settlement can be negotiated 
that involves no interest, only principal, it may be that the judgment would be 
one the client could afford to pay.  See Appendix A, Doc. 13 as sample joint 
stipulation. 
 
During the process of negotiations, the collection attorney may send a 
“Hardship Request Form” or “Hardship Affidavit” for the client to complete.  
The client is under no obligation to complete this.  That said, if the client 
truly has no assets (receives SSI, no real property) and no expectation of 
assets in the future, then there may be no harm in completing the document. 
Otherwise, it is not in the client’s interest to complete this form.  It is basically 
a free chance for the other side to see what assets the client has that can be 
used to satisfy the debt.  Occasionally collections attorneys are looking for a 
reason to dismiss a case (the attorney knows it is a bad case, but needs to give 
the client/creditor a reason to dismiss).  When this happens, paint a picture for 
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opposing counsel about why the client cannot pay (his only income is SSDI 
and his utilities alone are $XX amount).   
 
The client may have potential FDCPA, TILA, or UDTPA claims against the 
Plaintiff.  It is possibly to use those as leverage to get a case dismissed.26  A 
counterclaim may actually have to be filed to get the opposing party’s 
attention.   
 
Consider including in a settlement agreement, language that requires the 
Plaintiff to clean up the client’s credit report.  A “hard delete” would require 
the creditor to withdraw the entire report of the disputed debt.  
 
The Plaintiff always has the ability to dismiss his case without input from the 
Defendant.  A court action can be dismissed without prejudice (can be filed 
again) or with prejudice (cannot be filed again).  It is in the client’s interest 
that the case be “dismissed with prejudice” (this phrase actually included in 
the order).  Since the Plaintiff can always dismiss a case, the debtor’s attorney 
may have no say in whether the dismissal is with or without prejudice, but if 
possible, try to get dismissed “with prejudice”. 
 
If the case makes it to a trial date before settlement negotiations, have a 
conversation with the client prior to the trial about the client’s settlement 
parameters (no settlement, principal only, XX amount, etc).  The plaintiff’s 
attorney is going to ask if the client can agree to something.  An attorney has 
an ethical obligation to take all settlement offers to the client.  However, if the 
attorney and the client have already had a conversation about what the 
authority the attorney has in settlement, then there will be less likelihood of a 
need to scramble to try to contact the client to get an answer (assuming client 
is not present at the trial).   
 
 
 
 

                                                 
26 This requires having a conversation with the client about whether the counterclaim is something that will 
be actively pursued once filed or if it is for leverage.  You want to be on the same page with your client 
about the reasonable and likely outcomes of filing a counterclaim.   
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b. Types of Judgments 
 
Judgment for Plaintiff.  A judgment for the Plaintiff allows the Plaintiff to 
execute/garnish property of the defendant to recover the debt.  Depending on 
the cause of action, the rate of interest of the judgment will vary.  If the 
judgment is based on a contract theory, then the rate of interest in the contract 
will vary.  If the judgment is based on some other cause of action, the 
statutory rate will apply.  The statutory rate is currently 7.5%.  Ala. Code Sec.  
8-8-10.    
 
Dismissal (with or without prejudice).  If a collections action is dismissed, 
then the plaintiff cannot use the various means available to judgment creditor 
to collect. The creditor can still try to collect through ordinary means (phone 
calls, letters, etc,).27 If a case is dismissed without prejudice, then the plaintiff 
may refile the case against the defendant.  If the case is dismissed with 
prejudice, then the plaintiff cannot refile the case against defendant.  Usually 
when a case is dismissed with prejudice, this means that there is a fact present 
that means the plaintiff could not succeed on the merits of a case under any 
circumstances. When this is case, then it may be that contacting the client 
after a dismissal with prejudice would amount to a FDCPA violation. 
 
Judgment for Defendant.  A judgment for the defendant forecloses any right 
for the plaintiff to recover from the defendant.  In addition, a debt that has 
been deemed not collectible by the court should be removed from the debtor’s 
credit report.  A client should be provided with information about his rights 
regarding the information on his credit report.   
 
If a debt continues to be listed on a consumer’s credit report after a judgment 
is entered for the defendant, the consumer has the right to request it be 
removed.  If it is not removed, the consumer may have a claim for violation of 
the Fair Credit Reporting Act.  To obtain a credit report at no charge, the 
consumer may contact Annual Credit Report at www.annualcreditreport.com, 
1-877-322-8228 or complete the Annual Credit Report Request Form 

                                                 
27 Just because a case is dismissed and the creditor still has some rights to attempt to collect the debt, that 
does not mean the creditor cannot use means that violate the Fair Debt Collections Act.   

http://www.annualcreditreport.com/
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(available on the website) and mail it at the address listed on the form. 
 
c. Post Judgment Motions 

 
Just because a court enters a judgment for plaintiff that does not mean the case 
is completely over for the client.  If the judgment appears to be against the 
evidence and/or law, then a post judgment motion may be appropriate. 
Options include:  
 
R. 52 – Motion for Finding of Facts and Conclusion of Law.  This would be 
appropriate in a bench trial where the plaintiff claimed multiple theories of 
recovery in the complaint, but the judgment for plaintiff, stated “Judgment for 
Plaintiff in the amount of $XX…) without stating under which cause of action 
the court found for the plaintiff.  In order for this to be a good case for appeal, 
it should be clear which theory the court used in rendering a judgment.  
 
R. 59 – Motion to Alter, Amend or Vacate.  If the Court ruled in favor of 
plaintiff, but the evidence and case law are in favor of defendant, a R. 59 
motion would be an appropriate means to get good case law in front of the 
judge and ask to reconsider.   
 
In many instances it will be appropriate to file both a R. 52 and R. 59 motion 
at the same time.  Such motions must be filed within 30 days of the judgment 
in Circuit Court and 14 days in District Court.  If the motion is not ruled on 
within 90 days in Circuit Court/14 days in District Court, then it is denied by 
operation of law and the appeal time begins to run.  Any case that is being 
considered for appeal should be discussed with the Advocacy Director.   
 

VI. SPECIFIC AREAS OF LAW RELEVANT TO COLLECTIONS CASES 
 

a. Credit Card 
i. A credit card company must provide a copy of any changes in 

terms and notices.  Ala. Code Sec. 5-20-5 
ii. “Store cards” are subject to the four year statute of limitations for 

the sale of goods under UCC.  Ala. Code Sec. 7-2-725 
iii. Plaintiff may be trying to obtain a judgment for fees/interest that 
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are not consistent with the contract or for a balance accruing after 
the Defendant tried to close the account.  Discover Bank v. Owens, 
822 N.E.2d 869 (Ohio, 2004). 

iv. If a debt buyer sues on a account stated, it must provide admissible 
evidence that a statement/bill for account was mailed, properly 
addressed with sufficient post or otherwise rendered; failure to do 
so may result in the “open account” three year statute of limitations 
being applied.  Ayers v. Calvary 876 So. 2d 474 (Ala. Civ. App. 
2003).  

v. Cardholders have a claim/defense against a credit card account if 
the debt at issue is a result of a dispute against a merchant.  15 
U.S.C. §1666i. 

vi. Cardholders liability for unauthorized use of a credit card is limited 
by 15 U.S.C. §1643.  The burden of proof is on the card issuer to 
show that the use was authorized. 

vii. The failure of a consumer to dispute the validity of a debt under 
FDCPA “may not be construed by any court as an admission of 
liability by the consumer.” 15 U.S.C. §1692g(c). 

viii. An application or request for a card is required for a card to be 
issued.  15 U.S.C. §1642. 

ix. While failure to make timely objection to a credit card billing 
statement as may be required for the customer to assert certain 
statutory billing error rights, failure to do so can not be used as an 
admission or preclude assertion of any defenses on the debt at a 
later date.  15 U.S.C. §1666; Citibank v. Mincks, 135 S,W,3d 545 
(Mo. Ct. App. 2004); Crestar Bank, N.A. v. Cheevers, 744 A.2d 
1043 (D.C.2000); People’s Bank v. Scarpetti, 1998 Conn. Super. 
LEXIS 351 (Conn. 1998). 

x. Plaintiff in credit card debt cases must have both the contract and 
the details of charges and credits that resulted in the balance due.  
12 CFR Part 30, app. A(c) Federally Regulated Financial 
Institutions [re: credit card companies] should establish and 
maintain loan documentation practices that…ensure that any claim 
against a borrower is legally enforceable.  

xi. Unjust Enrichment is not a valid cause of action in a credit card 
collection case as it is based on an implied contract and federal law 
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requires a contract for any credit card account.  15 U.S.C. 1637(a).   
b. Automobile 

i.  There is an argument for a 4 year statute of limitations under the 
UCC. Ala. Code Sec. 7-2-725.  This includes retail installment 
contracts, which may include a vehicle purchase contract. 

ii. There are several counter-claims that may be relevant to a suit by 
an automobile lender: breach of contract, warranty of title (7-2-
312), fraud and misrepresentation, revocation of acceptance, 
rescission, and deceptive trade practices.  See “Basic Tips for 
Handling Automobile Cases” available on the portal for more on 
these possible counter-claims.  
 

c. Secured Creditors 
i. A secured creditor should be able to provide a statement of the 

current balance owed.  Ala. Code Sec. 7-9-208. 
ii. Co-signer.  A co-signer is someone who agrees to be responsible 

for a debt obtained by another.  Usually when a lender requires a 
co-signer it is because the borrower does not have good credit.  A 
co-signer can be sued for a debt, just as the borrower.  There are 
some statutory notices that are required by the lender/collector to 
the co-signer.  If these are not given, the co-signer may have a 
defense to the collection of the debt.  
Notice at time of loan: 16 CFR 444.3 requires a specific notice be 
given to a co-signer separate from the agreement at the time the 
agreement is entered.  

iii. Notice at time of default/repossession: 
1. Prior to the “disposition” (sale) of a repossessed item, the 

repossessor must give notice to the borrower and co-signer.  
Ala. Code § 7-9A-611.  

2. The pre-disposition notice must include the following:  
a. describes the debtor and the secured party; 
b. describes the collateral that is the subject of the 

intended disposition; 
c. states the method of intended disposition; 
d. states that the debtor is entitled to an accounting of 

the unpaid indebtedness and states the charge, if 
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any, for an accounting; and 
e. states the time and place of a public disposition or 

the time after which any other disposition is to be 
made.   

f. a description of any liability for a deficiency of the 
person to which the notification is sent; 

g. a telephone number from which the amount that 
must be paid to the secured party to redeem the 
collateral under Section 7-9A-623 is available; and 

h. a telephone number or mailing address from which 
additional information concerning the disposition 
and the obligation secured is available. 

Ala. Code § 7-9A-614.  
iv. Notice after sale of collateral: The reposessor must give the 

borrower and co-signer notice of the calculation of 
surplus/deficiency after the sale. Ala. § 7-9A-616. 

 
d. UCC – Uniform Commercial Code 

i. The UCC applies to “transactions in goods”.  Ala. Code Sec. 7-2-
102.  This does not apply to transactions intended to operate only 
as security transactions.  

ii. “Goods” is defined as “all things, (including specially 
manufactured goods) which are movable at the time of 
identification to the contact for sale).  Ala. Code Sec. 7-2-105. 

iii. An action for beach of any contract for sale must be commenced 
within four years after the cause of action accrued.  Ala. Code Sec. 
7-2-725. 
 

e. Debts Owed to the Government 
i. The Federal Claims Collection Act allows for extrajudicial 

collection of debts owed to the government. 
ii. Prior to initiating an extrajudicial method of collection, the 

government agency must first make at least one written demand for 
payment.  Exception: the agency may sue or take action before 
such demand is made if the Statute of Limitations is about to run or 
prompt action is necessary to protect the government’s interest for 
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other reasons.  31 CFR 901.2(a).   
iii. The following notices must be provided to the debtor and can be 

included in the initial demand:  
1. That litigation may be initiated. 31 CFR 901.2(a). 
2. The debt will be reported to a credit reporting agency.  

31USC 3711(a)(1)(C). 
3. The debt will be offset against a payment owed to the 

debtor.  31 CFR 285.5(d)(6), 901.3(b)(4)(ii).  
iv. Tax debts, tariff debts, and debts owed to Social Security (except 

certain overpayments) cannot be reported to a credit reporting 
agency.  31 USC 3701(d). 

v. Extrajudicial methods available to the federal government 
1. Administrative wage garnishment 31 USC 3701 et seq. 
2. Offset of federal employee wages.  5 USC 5514.  This is 

limited to 15% of the employee’s disposable income, 
unless the employee agrees otherwise, in writing. 

3. Tax refund interception.  31 USC 3720 A.  The debtor must 
be given 60 days to provide evidence that the debt is not 
past due or legally enforceable.  31 CFR 285.2(s)(1)(ii)(C). 
The debtor must be given the opportunity to enter a 
repayment plan.  31 CFR 285.2d(1)(ii)D. 

4. Offset of any time of federal payment (exceptions below). 
For benefit payments, the offset cannot exceed 15% of the 
“monthly covered benefit payment.” 31 CFR 
285.4(e)(1)(ii).  In addition, $9,000.00 a year ($750 a 
month) is exempt from offset.  31 USC 3716(c)(3)(A0(ii). 
Exceptions (cannot be offset): student loans (31USC 
3716(c)(1)(C); veteran benefits cannot be offset, except for 
overpayments owed to the VA; benefits under Part C of the 
Black Lung Act; and Railroad Retirement Benefits (63 Fed. 
Reg. 44, 986 August 21, 1998). 

5. An Earned Income Tax Credit may be subject to 
interception.  Sorenson v. Sec. of Treasury, 47 US 851.  To 
avoid an offset, a debtor may decrease the amount withheld 
from paycheck.  IRS, Employer Tax Guide, Circular E. 

 






















































































